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In Canada, a corporation may be incorporated under federal law pursuant to the Canada Business 

Corporations Act or under the corporate statute of any province or territory. When establishing a 

wholly-owned Canadian subsidiary, there are generally no meaningful disadvantages to 

incorporating provincially vs. incorporating federally. The statutes are substantially similar, and 

there are no significant cost differences. Incorporating federally does provide slightly stronger 

legal name protection, but it can be challenging and time-consuming to obtain federal corporate 

approval (vs. provincial approval), and companies seeking strong brand protection should look to 

register a trademark to properly protect their intellectual property rights. 

One hurdle for international companies looking to incorporate federally is that the Canada 

Business Corporations Act (the “CBCA”) requires at least 25 per cent of the corporation’s 

directors to be resident Canadians. Where a corporation has fewer than four directors, then at 

least one director must be a resident Canadian. 

The CBCA defines a “resident Canadian” as: 

 an individual who is a Canadian citizen ordinarily resident in Canada, 

 a Canadian citizen not ordinarily resident in Canada who is a member of a prescribed 

class of persons; or 

 a permanent resident within the meaning of subsection 2(1) of the Immigration and 

Refugee Protection Act (a person who has acquired permanent resident status and has 

not subsequently lost that status) who is ordinarily resident in Canada (this does not 

include a permanent resident who has been ordinarily resident in Canada for more than 

one year after the time at which he or she first became eligible to apply for Canadian 

citizenship). 

The term “ordinarily resident” isn’t defined in the CBCA but the courts have generally interpreted 

this to mean the place where a person resides in the regular course of their life (e.g., having ties 

to a jurisdiction like ownership of a home, bank accounts, driver’s licence, employment, etc.). 

Therefore, simply being a Canadian citizen is generally not enough to be considered a “resident 

Canadian” if the individual is not “ordinarily resident in Canada.” The exception to this is a 

Canadian citizen not ordinarily resident in Canada who is a member of a class prescribed by the 

Canada Business Corporations Regulations (CBCR).   
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The CBCR prescribes the following five classes: 

 Government employees: Full-time employees of a Canadian federal, provincial or 
territorial government, government agency or Crown corporation if employment is the main 
reason for their residence outside Canada. 

 Foreign-posted private employees: Full-time employees who reside outside Canada to 
work for a company that is controlled by resident Canadians or by a majority of directors 
who are resident Canadians. 

 Canadian students abroad: Full-time students at a university who have been resident 
outside Canada for fewer than 10 years. 

 Employees of international organizations: Full-time employees of an international 
association or organization of which Canada is a member. 

 Other individuals: Individuals who were, at the time of reaching their 60th birthday, 
ordinarily resident in Canada who have been resident outside Canada for fewer than 10 
years. 

Most companies at the initial expansion stage do not have a suitable individual to place in such 
an important role. The good news is that most provinces – including Ontario, Alberta, British 
Columbia, Quebec, Nova Scotia, New Brunswick, Prince Edward Island, Newfoundland & 
Labrador and Saskatchewan – do not have a resident Canadian director requirement. Ontario is 
a popular choice for corporations looking to establish a subsidiary in Canada. The main reasons 
for this are, in addition to not having a Canadian director requirement, because (1) Ontario is the 
largest province in Canada in terms of economic activity and population, which logically makes it 
an attractive jurisdiction to begin the expansion; and (2) the Ontario corporate statute is relatively 
more flexible (for example, there are very few restrictions on naming an Ontario corporation, the 
main one being that it cannot use the exact name of an existing company). 

We hope this information has shed some light on expanding into Canada. We would be happy to 
answer any questions you have about doing business in Canada.  

– 

Aird & Berlis LLP is a full-service, corporate-oriented firm with more than 240 lawyers with 
specialists in all principal areas of business law. In 2023 alone, we helped more than 100 
companies enter the Canadian market. We have proudly assisted many of our clients in growing 
from a small operation with a few remote Canadian employees to a large-scale Canada-based 
division, with some eventually being listed on the TSX. 

 

 

Disclaimer: This article offers general comments on legal developments of concern to business 
organizations and individuals and is not intended to provide legal advice. Readers should seek 
professional legal advice on the particular issues that concern them. 
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Fiona has extensive experience advising international 
businesses entering the Canadian market. To date, she 
has advised more than 100 companies expanding into 
Canada. Fiona advises clients in this space all day, every 
day. She has been practising for more than a decade and 
is a regular speaker and writer on market expansion 
matters. Fiona is proud to have been recognized by The 
Best Lawyers in Canada, The Canadian Legal Lexpert 
Directory and Benchmark Canada. 

A proactive and comprehensive approach is required to 
succeed in a new market. Fiona manages teams of other 
lawyers and patent agents to provide her clients with a full 
range of legal services to help their businesses grow. She 
acts as project manager to ensure her clients receive 
seamless legal services in all relevant areas.  

Fiona takes great care to understand her clients’ 
businesses and deliver advice that is tailored to meeting 
their specific needs. Her responsiveness, dedication to 
clear communication and hands-on approach show that 
she is personally invested in the success of her clients. 

Fiona is pleased to offer a multitude of resources 
answering often-asked questions about expanding into 
Canada, including this video and this one-page guide, all 
of which can be found on the Market Expansion 
Resources Dashboard. 

 

 

 

Felix Ng 

Partner 

Felix is a member of the firm’s Corporate/Commercial 
Group. His practice focuses on M&A transactions and 
advising international clients on expanding their 
businesses into Canada. Felix represents clients in a 
range of industries, including pharma, e-commerce, 
transportation, agriculture, food and beverage and 
construction. 

Felix is a dedicated corporate lawyer. He is committed to 
learning about the intricacies of his clients’ businesses in 
order to help them reach their goals. Felix’s clients 
appreciate his responsiveness and problem solving skills 
on a wide variety of corporate matters. 

Felix has passed Level III of the Chartered Financial 
Analyst (CFA) Program. 

 

 

https://www.airdberlis.com/insights/video-content/video/expanding-into-canada-what-you-need-to-know
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