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Many Canadian employees are entitled to overtime, but rules vary by province. Generally, certain 
kinds (or classifications) of employees are not entitled to overtime pay. The classifications for 
these exempt employees, however, are not always clear. This can lead employers to inadvertently 
fail to pay a non-exempt employee overtime pay. Employers can then be liable for potentially 
years of back overtime pay. 

Set out below is a brief overview of how employers can understand and properly implement 
overtime exemptions. As always, each case is fact-specific; whenever in doubt, one of our 
experienced employment lawyers can provide guidance on an as-needed basis. 

Common Exemptions and Misclassifications 
Overtime exemptions typically apply to employees who have specialized skills and operate 
independently from direct supervision. Some of the most common exemptions include 
supervisors/managers, IT professionals and salespeople, though this list is not exhaustive. 

Employers are, of course, naturally incentivized to minimize operating costs, of which wages are 
often a significant part. The proper classification of employees when it comes to overtime 
entitlement is accordingly a critical consideration, particularly with a large and varied workforce. 
Given this, employers can sometimes cast too broad of a net as to which employees are not owed 
overtime pay. 

One of the more common misclassifications is that of a “manager” or “supervisor.” An employer 
may understandably, but mistakenly, believe that the designation it unilaterally ascribes to an 
employee will govern that employee’s entitlement to overtime pay. In reality, “manager” in this 
context will usually mean an individual whose work is supervisory or managerial in character, but 
who may perform non-supervisory/managerial tasks on an irregular or exceptional basis. This 
definition may vary slightly by province but consistently captures workers with high levels of 
authority and control who perform management functions as their primary role. Usually, this 
worker must have subordinates reporting to them as well. 

Ultimately, it is the provincial Ministry of Labour that decides whether an employee meets the 
above designation. Any employee who is classified as a “manager” by an employer, but whose 
employment does not bear the above hallmarks, will generally be legally misclassified. That 
employee will then be entitled to back overtime pay from the employer. 

The various legal definitions of “salespeople” are similarly restrictive, technical and not always 
grounded in the common sense usage of the word. In Ontario, for example, a “salesperson” must 
normally work outside of the employer’s premises to qualify. In British Columbia, an exempted 
“salesperson” must earn more in commissions than would have been earned in overtime during 
a pay period. 
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Identifying and Avoiding Misclassifications 

Employers can do a number of things to avoid these, or other, misclassifications. We encourage 
employers to undertake a quick internal audit seeking answers to these questions: 

• What are the exemptions to overtime in all provinces in which we operate? 

• Which employees do we currently employ who are classified under one of these 
exemptions? 

• For each such employee, does the reality of their employment match the legal definition 
of the exemption? 

As employees will have up to two years to sue for back overtime pay, it is important that these 
questions be regularly asked and tracked. Our Workplace Law Group regularly helps employers 
spot, identify and correct any potential misclassifications. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer: This article offers general comments on legal developments of concern to business 
organizations and individuals and is not intended to provide legal advice. Readers should seek 
professional legal advice on the particular issues that concern them.
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Fiona has extensive experience advising international 
businesses entering the Canadian market. To date, she 
has advised more than 100 companies expanding into 
Canada. Fiona advises clients in this space all day, every 
day. She has been practising for more than a decade and 
is a regular speaker and writer on market expansion 
matters. Fiona is proud to have been recognized by The 
Best Lawyers in Canada, The Canadian Legal Lexpert 
Directory and Benchmark Canada. 
A proactive and comprehensive approach is required to 
succeed in a new market. Fiona manages teams of other 
lawyers and patent agents to provide her clients with a full 
range of legal services to help their businesses grow. She 
acts as project manager to ensure her clients receive 
seamless legal services in all relevant areas. 
Fiona takes great care to understand her clients’ 
businesses and deliver advice that is tailored to meeting 
their specific needs. Her responsiveness, dedication to 
clear communication and hands-on approach show that 
she is personally invested in the success of her clients. 
Fiona is pleased to offer a multitude of resources 
answering often-asked questions about expanding into 
Canada, including this video and this one-page guide, all 
of which can be found on the Market Expansion 
Resources Dashboard. 
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Patrick is a dedicated litigator who has been repeatedly 
recognized in The Best Lawyers in Canada in the field of 
Corporate and Commercial Litigation. He is a vigorous 
advocate who is driven to deliver exceptional results. 
Patrick has significant experience in all aspects of 
commercial litigation, including contractual disputes, 
shareholder disputes, class actions, employment and 
labour matters, and intellectual property law. He has acted 
as counsel in trials, applications, appeals, arbitrations, and 
various types of motions, including for urgent injunctive 
relief. Patrick also has particular expertise in professional 
discipline proceedings having previously acted as 
Discipline Counsel for the Law Society of Ontario. 
Patrick has argued before the Supreme Court of Canada, 
and has appeared at every level of court in Ontario as well 
as every level of the Federal Court, in addition to various 
administrative boards and tribunals. 
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