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The Canadian labour market remains relatively tight due to low unemployment. It has not been 

spared, however, from a rise in inflation that has also affected many other economies. Concerns 

about a potential recession remain. 

Restructuring a workforce is often a difficult but necessary part of adapting to a slowing economy. 

Absent careful planning at the frontend, employers can sometimes find themselves confronted 

with a potential claim for “wrongful dismissal” by disgruntled former employees. Importantly, 

employers are entitled to dismiss any non-unionized employee at any time for any reason – no 

justification or business case is required. Only narrow exceptions, such as discriminatory 

dismissals, interfere with an employer’s right to determine its workforce. The “wrongful” in a 

wrongful dismissal claim refers only to the amount of notice (or pay provided to the employee in 

lieu thereof) that was provided to the employee – not the reason for the dismissal. Employers can 

mitigate against the risk successful wrongful dismissal claims by ensuring that employment 

agreements, as well as the process of termination itself, are carefully crafted and implemented. 

How Much Is Owed? 

Unless an employee has signed an enforceable contract with an enforceable termination 

provision, they will be entitled to common law reasonable notice for any dismissal that is “without 

cause” (that is, in the absence of serious and egregious misconduct). Courts will assess the 

applicable common law notice period based on a number of factors, such as age, length of service 

and position, among others. An employee’s performance is not a factor for determining the 

applicable notice period. Courts have formally rejected any “rule of thumb” for assessing common 

law notice periods, but assuming approximately one month per year of service provides for a 

general benchmark. There can still be fluctuations in this approach, as senior employees with 

short tenure at the employer, for example, tend to skew on the higher end.  

Fortunately, Courts permit termination provisions that limit entitlements to only those minimums 

provided by statute. These are much more modest compared to common law notice periods. As 

these clauses can drastically alter an employee’s potential entitlements upon termination, they 

can be prone to attacks by employees. As these clauses are scrutinized by the Court in the event 

of a wrongful dismissal claim, the best investment an employer can make is developing strong 

employment agreements prepared by experienced employment law counsel. Periodically auditing 

and reviewing such agreements is strongly encouraged given the pace at which employment law 

evolves. 



 

Immediate Next Steps 

Before a business implements a restructuring, understanding termination liabilities in general 

terms is critical. In addition, prior to issuing termination letters, employers are encouraged to 

assess, on an employee by employee basis, the resulting liability flowing from each dismissal. 

Doing so is not just important for planning purposes, but it creates tactical opportunities to defuse 

costly and acrimonious legal claims by offering strategic termination offers at the outset. Mass 

terminations require even more careful planning, as they trigger distinct statutory obligations, but 

they can also be avoided altogether with strategic pacing of dismissals across time.  

In short, careful planning can help avoid some of the pitfalls that may arise from dismissals, 

whether on an individual scale or a larger basis. 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer: This article offers general comments on legal developments of concern to business 

organizations and individuals and is not intended to provide legal advice. Readers should seek professional 

legal advice on the particular issues that concern them. 
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